INTERNATIOHAL  IHLITARY  TRIBONAL  FOR  THE  Fi\R  EAST 


MOTION  No 


THE  UNITED  STATES  OP  AMERICA,  et  al 


ARAKI,  Sadao,  et  al 


Defendants 


Noo  cooes  the  defendant,  Hlrota,  Kold,  by  bis  dxily 
appointed  attorneys  of  record,  and  moves  the  Honorable, 
The  International  Military  Tribunal  for  the  For  East, 
to  quash  the  certain  hereinafter  described  counts  and 


ports  of  the  alleged  Indictment  heretofore  filed  with  the 

Tribunal  on  3  May  1946,  The  portions  of  the  Indictment 

sought  to  be  quashed  oret 

!•  Coxmts  1  to  17,  Inclusive,  and  the  alleged 
preamble  to  siioh  counts; 

2».  Counts  19  to  25,  Inclusive; 


3,  Counts  27  to  35,  Inclusive; 

4»  Counts  37  to  47,  Inclusive,  and  the  alleged 
preamble  to  such  co\ints;  and 

5*  Count  52. 


The  Indictment  was  prepared  and  filed  by  a  large  group 
of  prosecutors  representing  eleven  sovereign  governments.  The 
prosectors  were  appointed  by  General  HaoArthur,  acting  In  his 
capacity  as  Supreme  Conmnder,  Allied  Towers  for  the  Far  East, 
General  MaoArthxn*  has  not  heretofore  been  authorised  or 
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omporrered  by  tho  Conatltution  or  any  law  of  the  United 
States  to  appoint  prosecutors  representing  the  United 
States  of  Aaerloa  and  tho  ComnonvTeeJ-th  of  the  Philippines 
to  an  International  Prosecution  Staff)  or  to  ossoolato  or 
pool  American  interests  and  powers  in  a  military  prosecution, 
tknA  his  authority  to  appoint  any  military  tribunal  wos 
limited  solely  to  the  appointment  of  on  American  military 
court  or  cMraisslon, 

II* 

The  action  of  General  llacArthur  in  accepting  an 
office  and  place  of  trust  flrom  foreign  sovereign  governments 
and  undertaking  to  appoint  prosecutors  to  such  International 
ProsecTxtion  Staff  to  represent  such  foreign  governments  was 
and  is  in  violation  of  Article  1,  Section  9,  Clause  8  of  the  , 

Constitution  of  the- United  States  of  America,  which  reads  in  | 

parti  "And  no  Person  holding  any  Office  of  Profit  or  Trust 
under  them,  shall,  without  the  Consent  of  tho  Congress, 
accept  any  present.  Emolument,  Office,  or  Title,  of  any 
kind  whatever,  ft*oo  any  King,  Prince  or  foreign  State," 
and  of  Article  1,  Section  8,  Clause  14  of  the  Constitution 
of  the  United  States  of  America  which  provides  that  the 
Congress  has  the  sole  power  "To  make  Rules  for  the  Govern¬ 
ment  and  Regulation  of  the  land  and  naval  forces"  of  tho 
United  States  of  America, 

III. 

•  ^ 

The  indictment  was  prepared  and  lodged  with  the  j 

Court  by  a  body  of  prosecutors  acting  entirely  without 

the  support  and  sanction  of  any  body  of  law  in  the  world,  ^ 
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And  for  other  matters  appearing  on  the  face  of 
the  Indictment  to  be  argued. 


HIROTA,  Koki> 
By 


Tadaehl  Hanai 
Japanese  Counsel 


•/s/  David  F.  Smith 
David  F,  Smith 
American  Counsel 


The  International  Military  Tribunal  for  the  Par  Eastj 


And  to: 


The  General  Secretary  Thereof, 


'jV. 
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